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In the Supreme Court of the 
State of Utah 
STATE BANK OF SOUTHERN UTAH 
' 
PlailJ.tiff- Respondent, 
vs. 
THOMAS A. STALLINGS, dba ALLYN 
ELECTRIC and RUTH A. STALLINGS, 
his \Vife, 
vs. 
HURRICANE BRANCH OF THE 
BANK OF ST. GEORGE, 
Garnishee, 
vs. 
T. E. KAZE and MAX GAMMON, dba 
KAZE & GAMMON CONSTRUCTION 
COMPANY, 
Intervenors and Appellants. 
RESPONDENT'S BRIEF 
CASE 
NO. 10782 
STATEMENT OF KIND OF CASE 
Respondent disagrees with appellants Statement Of 
Kind of Case. In particular Respondent disagrees with 
the statement that the facts show an assignment of that 
portion of the defendant Stallings' bank account involv-
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cd to cover a check, apparently referring to the check 
written by the defendant Stallings to Westinghouse Elec-
tric Supply Company, at the time the check was writ-
ten. Respondent contends that there are no facts shown 
in the record appealed from, which show, or from which 
t:1e court could find, that any assignment, was ever 
made to Westinghouse Electric Supply Company of any 
part of moneys on deposit in the general checking ac-
count of the defendant Thomas A. Stallings, dba Allyn 
Electric, in Hurricane Branch, Bank of St. George, Gar-
nishee, at any time prior to the time when the two Writs 
of Garnishment of respondent State Bank of Southern 
Utah were served on said Garnishee bank. Respondent 
contends that the defendant Stallings was the owner 
of the moneys reported by the Garnishee bank to be in 
the general checking account carried in the name of 
Thoinas A. Stallings, dba Allyn Electric, at the time the 
two Vvrits of Garnishment we1·e served, and that such 
1~10neys were subject to garnishment by respondent, a 
judgment creditor of the defendant Stallings, to the 
ar:10unts sufficient to satisfy the two judgments in favor 
of respondent and against the defendant Stallings. 
Respondent contends that if Westinghouse Electric 
Company has any standing in court, which respondent 
denies upon the ground that Westinghouse Electric 
Supply Company has not intervened in either of the 
cases involved, and has never in any way asserted any 
claim to any part of the moneys in the bank account, 
garnisheed by the respondent, that Westinghouse Elec-
tric Supply Company has merely the status of the hold-
er of a check in the amount of $2200.00 issued to it by 
the defendant Stallings on his general checking account 
in t:1e garnishee bank, but which had not been presented 
for payment until after the two Writs of Garnishment 
initiated by respondent had been served on the garnishee 
bank. That if Westinghouse Electric Supply Company 
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has any standing in court, the rights of respondent gar-
nisheeing judgment creditor take precedence over the 
rights of Westinghouse Electric Supply Company, the 
holder of a check issued to it by the defendant Stallings, 
but which had not been presented to the garnishee bank 
for payment until after the two Writs of Garnishment 
had been served . Respondent contends the Summary 
Garnishee Judgment of the lower court was correct and 
should be affirmed. 
Respondent agrees with appellants' statement of 
Disposition In Lower Court and agrees with appellants' 
Statement of Relief Sought On Appeal By Appelant. 
FACTS 
It was stipulated and agreed by counsel for appel-
lant and counsel for respondent at the hearing on re-
spondent's Motion For Summary Judgment, and on re-
spondent's Motion For Garnishee Judging in the lower 
court, that the facts (not conclusion of law) alleged in 
appellants' Complaint In Intervention, the facts alleged 
in respondent's Motion For Summary Judgment, and in 
respondent's Motion For Garnishee Judgment, and the 
facts set forth in all other pleadings and files in the two 
<'ases designated in the court below as Civil No. 4890 and 
4891, including the two Writs of Garnishment served on 
Hurricane Branch, Bank of St. George, the officers' Re-
turns of Service thereon, and the Answers thereto made 
by said garnishee, which have a bearing on respondent's 
said Motions, constitute the facts to be taken into consid-
eration in the court in ruling on said Motions, and it 
was stipulated and agreed that there was no genuine is-
sue as to any material fact. Respondent agrees that the 
Statement of Facts set forth in Appellant's Brief are 
consistent therev.:ith, but if there is any additional fact 
or facts alleged or set forth in the said pleadings and 
f'ilL·s in said two cases that have a bearing on respond-
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ent's Motions For Summary Judgment and Motions For 
Garnishee Judgment, that such facts should be taken 
into consideration by the appellate court. One such fact 
not stated in Appeellants' Brief is that in the garnishee's 
Answer to the two Writs of Garnishment such garnishee 
stated that there was a checking account in the amount 
of $2691.60 carried in the nani.e of Thomas A. Stallings, 
dba Allyn Electric, when the two Writs of Garnishment 
were served on such bank. 
Another fact which should be taken into considera-
tion by the appellate court is that Westinghouse Electric 
Supply Company did not intervene in the action and has 
made no claim in either of the two civil cases involved, 
to any portion of the moneys affected by the two Writs 
of Garnishment. T. E. Kaze and Max Gammon, dba Kaze 
& Gammon Construction Company, have made no claim 
in their own behalf, to any part of the moneys garnish-
eed by the respondent. 
STATEMENT OF POINTS 
FIRST: Westinghouse Electric Supply Company did 
not intervene in the two actions, and has made no claim 
to any part of the funds reported by Hurricane Branch, 
Bank of St. George, garnishee, as being held by such 
bank in a checking account in the name of Thomas A. 
Stallings, dba Allyn Electric Company at the time the 
two Writs of Garnishment were served. The Complaint 
In Intervention seeking to have the court order Hurri-
cane Branch, Bank of St. George to pay to Westinghouse 
Electric Supply Company the amount of the check in the 
amount of $2200.00 issued to Westinghouse, but not pre-
sented for payment until after the two Writs of Garn-
ishment had been served, is not prosecuted by the real 
party in interest.. 
SECOND. There are no facts from which the court 
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c?uld find or conclude that any part of the moneys gar-
nisheed were ever assigned to Westinghouse Electric 
Supply Company. 
THIRD: Westinghouse Electric Company was mere-
ly the holder of a check which had been issued to it by 
the defendant Stallings drawn on his general checking 
account in Hurricane Branch, Bank of St. George, but 
which had not been presented for payment prior to the 
time when the two Writs of Garnishment were served 
' and hence, the rights of respondent under the two Writs 
of G'.lrnishment are superior to the rights of Wasting-
ho1.!:~c Electric Supply Company. 
ARGUMENT 
First: The claim asserted by intervenors T. E. Kaze 
and Max Gammon, dba Kaze & Gammon Construction 
Company, Intervenors, set forth in their Complaint in 
Intervention, praying that the court order Hurri-
cane Branch, Bank of St. George, Garnishee, to 
pay to Westinghouse Electric Supply Company the 
amount of the check held by Westinghouse Electric 
Supply Company, is not prosecuted by the real party in 
interest. Said intervenors are not claiming any part of 
the moneys garnisheed in their own behalf and are seek-
ing no direct relief or judgment in favor of said inter-
venors. Rule 17 {a) of the Utah Rules of Civil Procedure 
requires that every action shall be prosecuted in the 
name of the real party in interest. This rule requires 
that every claim prosecuted in a civil action, including 
l'laims asserted in Complaints of Intervention, requires 
that such claims be prosecuted by the real party in in-
terest. 
SECOND: There are no facts shown in the record 
or appeal from which the court could find or conclude 
that any assignment was ever made by the defendant 
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Stallings to Westinghouse Electric Supply Company of 
and part or portion of the moneys help by the garnishee 
bank. 
There was no written assignment of any part of the 
Stallings' bank accou'lt ever executed or delivered to 
the garnishee bank. Hence, there was no legal assign-
ment of any part of the bank account ever made to West-
inghouse Electric Supply Company. Likewise, there was 
nothing done which would in any manner constitute an 
"equitable assignment" of any part of the Stallings' 
bank account to Westinghouse. To constitute an "equit-
able assignment" there must be an absolute appropria-
tion by the assignor of the debt or fund sought to be 
assigned to the use of the assignee, with the intention on 
the part of the assignor to transfer a present interest in 
the debt or fund to the assignee. The following authorities 
support this rule: 
COOK v. COOK et el. 174 P. 2nd, 434, 110 Utah 406. 
2. Assignments - The essential elements of "equit-
able assignment" are intention of assignor to transfer a 
present interest in debt or fund or to part with power 
of control over debt or fund. 
MILFORD STATE BANK v. PARRISH et al. 53 P. 2nd 72, 
88, Utah 235. 
3. Assignments - To constitute "equitable assign-
ment," assignor must part with po\vcr of control, anc\ 
make absolute appropriation of deft or fund with intent 
to transfer present interest. 
NICKERSON v. HOLLET (NATIONAL BANK OF GOL-
DENDALE, Intervener). 272 P. 53, Washington, 1928. 
1. In order to work an equitable assignment, there 
must be an absolute appropriation by the assignor o1 
the debt or fund sought to be assigned to the use of the 
assignee, with intention to transfer a present interc~;t 
in the debt or fund or subject--rnatter. 
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ILLINOIS POWDER MFG. CO. v. SECURITY BANK 
& TRUST CO. et al. 50 P. 2nd 411, Oklahoma, 1935. 
1. Assignments - To operate as "equitable assign-
ment," written instrument must make absolute appropri-
ation of funds sought to be assigned to assignee's use, 
assignor's intention must be to transfer present interest 
in fund to assignee's exclusive control, and transfer 
must be of such character that fundholder can, not only 
safely pay, but is compellable to do so, though forbidden 
by assignor. 
The giving of a bank check by a depositor does not 
operate, either as a legal or as an equitable assigi1ment 
to the payee of the portion of depositor's bank account 
covered by the check. The following authorities support 
this rule: 
BANK OF JEFFERSON v. FIRST NAT. BANK OF MED-
FORD. 12 P. 2nd 540, Oklahoma, 1932. 
1. Assignments - check does not operate as assign-
ment of funds in hands of drawee bank. 
HANSEN v. BANK OF AMERICA NAT. TRUST & SAV· 
ASS'N. 225 P 2nd, 665, California, 1950. 
2. Assignments - A check does not itself operate 
ris an assignment of the funds. 
NATIONAL MARKET CO. v. MARYLAND CASUALTY 
CO. 174 P. 479, Washington, 1918. 
3. Assignments - Under Rem. & Bal. Code, 3579, 
an ordinary bank check is neither in law or in equity 
an assignment of the fund on which it is drawn, but sim-
plv an order for the payment of money. 
IIARTMEIER et ux. v. EISEMAN et ux. 208 P. 2nd, 918, 
Washington, 1949. 
1. Assignments - An ordinary bank check is not, in 
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either law or equity, an assignment of funds upon which 
it is drawn, but is merely an order for payment of money 
and does not affect debt for which it is given until the 
order is paid and, if dishonored, the debt still remains. 
Rem. Rev. Stst. 3579. 
There are no equities established in favor of West-
inghouse Electric Supply Company. The amounts dur 
respondent were due for pre-existing debts owned by 
Stallings to respondent. The check in the amount of 
$2200.00 was written by the defendant Stallings to West-
inghouse Electric Supply Company for a pre-existing 
debt. Both creditors were equally entitled to their money. 
As far as any established fact shows, the check written 
by the defendant Stallings to Westinghouse Electric 
Supply Company, and all other indebtedness owed by 
the defendant Stallings to Westinghouse may have been 
fully paid. 
THIRD: Westinghouse Electric Supply Company 
was merely a holder of a check which had been issued 
to it by the Defendant Stallings, drawn on his general 
checking account in Hurricane Branch, Bank of St. 
George, garnishee, but which had not been presented 
for payment prior to the time when the tv\ o Writs of 
Garnishment were served, and hence the rights of l'L -
spondent under the two Writs of Garnishment are su-
perior to the l'ights of Westinghouse Electric Supply 
Company. 
The rights of a holder of a check issued on th·,' 
drawer's general checking account are inferior to the 
rights of a garnisheeing creditor, where the check is not 
presented for payment until after the Writ of Garnis 11-
ment is served on the bank. The following authorities 
support this rule, and also give support to the rules an· 
nounced under subdivision SECOND hereof: 
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COMMERCIAL BANK OF TACOMA v. CHILBERG et al. 
44 P, 264, 14 Wash. 247, 1896. 
Garnishment - Lien - Priority. Where checks on a 
general deposit are not presented to the bank until after 
it has been garnished by a judgment creditor of the de-
positor, though drawn before garnishment, the fund is 
liable to the satisfaction of the judgement. 
DONOHOE - KELLY BANKING CO. v. SOUTHERN PAC. 
CO. et al. (S. F. 2,2287) 71 P, 93. California, 1902. 
1. An ordinary bank check, for a part only of the 
sum on deposit, does not operate at the time of delivery 
cts an equitable assignment pro tanto of the sum on de-
~osit, and therefore an attachment on the deposit will 
take precedence of an unpresented check. 
KAESEMEYER v. SMITH et al. 123 P, 943. 22 Idaho, 1, 
1912. 
1. A check given by a depositor upon a bank is a 
mere direction to the bank to pay a certain sum of money 
to the person named therein, and by the giving of such 
check the amount of the same does not become the prop-
erty of the payee of the check nor place such fund be-
yond the control of the depositor. 
5. Where S. issues a check against his general ac-
rnunt on deposit at a bank, such check is not an equit-
able assignbent of the fund standing to the credit of S. 
in the bank, notwithstanding the fact that S. made the 
deposit for the purpose of paying such check, and a gar-
nishment of the bank in a suit against S. before such 
check is presented creates a lien on the deposit superior 
to that of the payee of the check. 
CONCLUSION 
The Honorable District Judge did not commit error 
in granting the Summary Garnishee Judgment in favor 
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of the respondent, which was granted in the lower court, 
and such Summary Garnishee Judgment should be af-
firmed. 
Respectfully submitted, 
DURHAM MORRIS 
Attorney for Respondent 
Actress: 
First Security Bank Bldg. 
Cedar City, Utah 
